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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
SALLY J. COOLEY
Deputy State Appellate Public Defender
I.S.B. #7353
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
)
THOMAS E. BUCK,
)
)
Defendant-Appellant.
)
________________________________)

NO. 43252
TWIN FALLS COUNTY
NO. CR 2014-7667
APPELLANT'S
REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Thomas E. Buck pled guilty to one count of
aggravated assault and one count of possession of a controlled substance,
methamphetamine. He received a unified sentence of five years, with three years fixed,
and the court retained jurisdiction. On appeal, Mr. Buck contends that the district court
abused its discretion by relinquishing its jurisdiction, and by failing to reduce his
sentence or place him on probation in light of the additional information submitted in
conjunction with his Idaho Criminal Rule 35 (hereinafter, Rule 35) motion.
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Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Buck’s Appellant’s Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
This Reply Brief is necessary to address the State’s contention that Mr. Buck
waived his right to appeal his sentences or file a Rule 35 motion.1
ISSUES
1.

Did the district court abuse its discretion when it relinquished jurisdiction over
Mr. Buck?

2.

Did the district court abuse its discretion when it denied Mr. Buck’s Idaho
Criminal Rule 35 Motion?
ARGUMENT

The District Court Abused Its Discretion When It Denied Mr. Buck’s Rule 35 Motion For
A Sentence Reduction In Light Of The New Information Submitted
The State claims that Mr. Buck waived his right to appeal his sentences and to
file a Rule 35 motion pursuant to his plea agreement. (Respondent’s Brief, pp.3-5.)
The State claims that because Mr. Buck “waived his rights ‘to file a Rule 35 Motion
regarding the initial Judgment (except as to an illegal sentence)’ and to ‘appeal any
issues in this case, including all matters involving the plea or the sentence and any
rulings made by the court,’” his challenge to the denial of that motion is not properly
before this Court. (Respondent’s Brief, pp.3-4.) However, it is clear from the language
of the Offer-Plea Agreement that the plea offer requiring Mr. Buck to waive his right to
Mr. Buck will not further address the relinquishment claim in his Reply Brief, as the
issue was fully developed and argued in his Appellant’s Brief. (Appellant’s Brief, pp.47.)
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“file a Rule 35 Motion regarding the initial Judgment” had expired. (R., p.108.) The
offer contained in the document expired on “August 21, 2014 @ 3 pm.” (R., p.108.)
The document further clarified that “This offer is withdrawn if the defendant does not (1)
accept it by the expiration date and (2) plead guilty pursuant to the offer at District
Court Arraignment,” yet Mr. Buck did not sign and date the offer until November 14,
2014. (R., p.108.) Nor did Mr. Buck plead guilty at his arraignment, as required by the
terms of the Offer-Plea Agreement; instead Mr. Buck pled guilty on November 17,
2014—at a pretrial conference. (11/17/14 Tr., p.3, Ls.1-13.)
Further, the plea offer required Mr. Buck to waive his right to file a Rule 35
motion “regarding the initial Judgment” (R., p.108), but Mr. Buck did not file a Rule 35
motion from the initial Judgment, he filed a Rule 35 motion from the order relinquishing
jurisdiction, which was clearly not a request contemplated by the parties at the time the
parties entered into the plea agreement. Finally, to the extent the phrase “any rulings”
may include an order relinquishing jurisdiction, the Idaho Supreme Court in State v.
Straub, 153 Idaho 882, 886 (2012), held that the use of the word “made” referred only to
any rulings that the district court made prior to the agreement. These facts, combined
with the fact that the prosecutor never objected to the filing of the Rule 35 motion
(R., pp.167-169), leads to the conclusion that a waiver of Mr. Buck’s right to file a Rule
35 motion after the district court relinquished jurisdiction was not the mutual intent of the
parties when the plea was entered.
Based on the foregoing, and incorporating Mr. Buck’s arguments from the
Appellant’s Brief, the district court abused its discretion by failing to reduce his sentence
or place him on probation.
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CONCLUSION
Mr. Buck respectfully requests that this Court remand this case with an order that
he be placed on probation. Alternatively, he requests that his case be remanded to the
district court for a new rider review hearing or that this Court reduce his sentence as it
deems appropriate.
DATED this 24th day of November, 2015.

___________/s/______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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